 SUBJECT: Non D/D Item 2058, §7th Congress, "To authorize - P

pursuant to the Export-Administration Act, (4) _information subject =

‘reviews patent applications within six-months, refers those patent — —
- .applications that may involve data within one of the fivs. categor:es
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NATIONAL SECURITY AGENCY
CENTRAL SECURITY SERVICE

FOPTOEORG”G MEAD*’ MARYLAND 20733

Serlal GC/015/82
o - 25 Januaxy 1982 .

AﬁMORANDUM_FOR THE_OEE}QEJQF GENERAL COGVSEL DEPABIMENT OF e e
DEFENSE . - _ o S
ATTN Dxrector, Legxslatxve Reference Servxce .

—— o

- appropriations to the-Patent and Trademark Office . . .

“in the Dcpartment of—tmnnmrce and for other purposes" "*““* _4
1. This memorandum is- in*response to your request for connmnts_;;: *

on -the Commerce Department's Patent and Trademark Office proposal

to authorize appropriations- for—that oﬁgice, to-amend title 31.. . ... :
and title 35, United-States-Code, -and -the Tradanark "Aet-of- 1946 - S
The only proposed amendment of concern.to NSA is. section_.8 of - -

ne bil] whxch would amend-section- 184 “of ti;le 35, U.S. C., to

requirement that all pgtent agpl:qgtions first be filed with the
Patent and Trademark Office and - that aZlicense be acquirdd prior

to the filing of an application in a foreign country. The amand—f‘*“‘

I
ment to séction 184 would permit foreign applications without—a———" ”}
i

license from the Patent and-Trademark Office unless-the aopivcatxon~—— -
discloses or contains subject matter pertaining to (1) defense T
services or articles on the U.S. Munitions List {ITAR}, (2) ST
restricted data, (3) articles, materials or supplies controlled =~ "= 7

to classification, or (5) 1nformation, the dissemination, dis-
closure or exportation of which is restricted by statute, regu1a~
tion or executxve_ordex wnlch_amends on.suporsedes any of (1) (4) ~~~~~~~~

2. At the present tlme;«thn U.s. ~Patent and Trademark Office -

|

1
listed above or whieh may be subject to review to determine if a 7 -
secrecy order is required to the appropriate U.S. Government : |
entity for review.. IfTno objection is entered, & license may be - .= f}
granted if requested, or if no action is taken within six months, i
a license 'is not reguired. In _some cases, automatic filing of o :

forzign apelizations in earviain countries, I raguastag, 13

PR

accomplished puesuant (o the Patent Coop2eulian Vroanty.

if filing in a foreign countiry is precluded frem the Patent end
Trademark Office to the patent applicant. IY =u spplicant errs

: |
3. The major change is a shift of the burden of determining i
|
v v, . . - ' N H ) by :‘t i ti |
in this decision, the anplicant is subject 1o invalidation of

the U.S, patent and criminal 0“?73fiCS pursuant to zootions 133

0 136 of title 5, U.S.0.  This ohange is of eonsiderable sivaii-

Yoin thoet iF the anoiieant cvesoand ot T ariat Do oweag
Prive o nhjovi e ooooclow toocolaemicoc T g
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: uld be obta;ned,*1t;would.na;iha:_ha_p"ssible_to pro*eet the
Ainformatxon nor usefulto obtain a secrecy. order as disclosure

"~ of the information to_a foreign-country would already have taken
,-plﬂce. "We anticipate there.could be a substantial number of
_such errors.in.those areas of technology that are of concern to

NSA sueh:as: cryptog;aghg$_gomputgry;;s1Unals progcessing,. and _

,n,connmnicatxons. -With the:inereasing concern over technology:
“transfer and’its affect on the’ ‘national sseurity, we believe«;t

“¥o be” znapp:optxate toarestructure ~these existing procedures in :

' “wayfasfto lessen review o; proposed transfers. TR

| o, fBecauselofgthese eoncerns, NSA‘obJects to the inciusion
fét sectxon 6. of the proposed bill and strongly recommends that -
NES be*ﬂeleted.¢ Although-we—understand-the 'administrative barden

. posed by present proceduresy wa_belleve the mational securfty =~ =~~~ ..
i:“xntereats.served are. sufiicient to warrant continuation of. prc.*:ent.._.____;_.t
" Ppractice.  Should section’ 6 of_the’ proposed " bill not be deleted, =~ ..

et 1B strnngly recommend  that the term Ptechnicdl data™ be added to
“jitems (1) and (3) of -the second paragraph to be added to section
184 of title 35, U.S. Ct:‘Thxs latter change is proposed because. S
ol the- importance—vf technxcak~data-the faet that the regulations- -— .-
deal with fechnical data separately from devicés and materials, T
and the need to insure: that the applicants oblxgations are clearly
Btated in- ihe iaw.-v"' e - A e

Sowts v | e W o wor i

T T—By:-'JAMES G. HUDEC—
R Legxs!ative & Reguiatory Cqunsel

Qc.!.»:»b;
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